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Kennedy, Debora

From: Kuhn, Jamie

Sent: Tuesday, January 13, 2004 7:26 PM
To: Kennedy, Debora

Subject: Guardianship Reform

Debora,

Rep. Miller will be the initial requester of the Gaurdianship Reform bill you have been
working on with the Elder Law Center. This request is in response to talking with Betsy

Abramson.

Please let me know if you need anything else.
Jamie Kuhn

Jamie S. Kuhn

Office of Rep. Mark Miller
State Capitol

Room 112 North

P.O. Box 8953

Madison, WI 53708-8953
Phone 608/266-5342

Fax 608/282-3648



Residency, Venue, and County of Responsibility WLC: 0254/1

LRirv 05/05/2004

AN ACT to renumber 51.40 (2) (b) 2. a., b., c., and d.; to renumber and amend 51.40
(2) (); to amend 51.22 (4), 51.40 (2) (intro.), 51.40 (2) (a), 51.40 (2) (b), 51.40 (2)
(b) 2. and 51.40 (2) (g) 1.; to repeal and recreate 51.40 (title) and 51.40 (2) ()
(title); and to create 51.20 (13) (g) 4., 51.40 (1) (em), 51.40 (1) (k), 51.40 (1) (1) and
(m), 51.40 (2) (c), 51.40 (2) (f) 2. and 3. and 51.40 (2) (g) 6. of the statutes; relating
to: venue, residency, and county of responsibility for certain proceedings under chs.

51, 55, and 880.

The people of the state of Wisconsin, represented in senate and assembly, do enact as
Jollows:

JoInT LEGISLATIVE COUNCIL PREFATORY NOTE:

Residency, Venue, and County of Responsibility

Current law sets forth criteria to determine which county is responsible
for the costs of services provided to an individual under chs. 46, 51, and

55.

The current criteria apply only to persons with a developmental
disability or chronic mental illness. The bill replaces the term “chronic
mental illness” with “serious and persistent mental illness”, to
correspond to similar changes elsewhere in the bill. The bill also
expands applicability of the criteria to individuals with “degenerative
brain disorder “or” another like incapacity”.

The current criteria apply only to individuals in state facilities or nursing
homes. The bill expands applicability of the criteria to individuals in
any facility licensed or registered under ch. 50 of the statutes.

The bill specifies that the criteria apply to individuals receiving
court—ordered protective services as well as placement; current law
refers only to protective placement.

The bill specifies that for purposes of s. 51.40, “residence” has the
meaning specified in s. 49.001 (6): “the voluntary concurrence of
physical presence with intent to remain in a place of fixed habitation.
Physical presence is prima facie evidence of intent to remain”.
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The bill further specifies that for purposes of s. 51.40, “voluntary” has
the meaning specified in s. 49.001 (8), and amends that definition to be:
“according to a person’s free choice, if competent, or by choice of a
guardian if incompetent, when the person is not subject to a
court—ordered placement under ch. 55, or is not placed by an agency
having a court-ordered involuntary commitment of the person under ch.
51 and is not involuntarily committed to the department of corrections or
the department under ch. 971 or 980”.

The bill authorizes the court to make a specific finding of county of
residence of a person who is under a court order of commitment under
ch. 51 or an order for protective placement or services after notice and an
opportunity to be heard has been given to all affected counties and
parties, if there is no objection. Notice must be sent to the corporation
counsel of each affected county by certified mail. If there is an objection
to the proposed finding of a county of residence, the county or a party
may request the department to make a determination of county of
responsibility. Any transfer of revenue must be suspended until the
determination of county of responsibility is final.

Current law sets forth criteria to determine the residency of a person
living in a nursing home. The bill specifies that determinations made
pursuant to those criteria are presumptions that may be overcome by
substantial evidence that clearly establishes residence in another county.

The bill specifies that placement of an individual by a county department
or an agency of a county department into a facility outside the
jurisdiction of the county does not transfer the individual’s legal
residency to the county of the facility’s location. If a person is present in
a county while being a resident of another county and is in need of
immediate care, a county of appropriate venue may provide for the
immediate needs of a person without being declared the person’s county
of residence.

The bill specifics that if it is not contrary to the other statutory criteria
concerning residency, an individual residing in a facility who is
incapable of indicating intent is a resident of the county in which he or
she last resided before entering the facility.

Current law provides that a ward in a state facility or nursing home
whose parent or sibling serves as his or her guardian is a resident of the
guardian’s county of residence if the state facility or nursing home is
located in that county or if the guardian states in writing that the ward is
expected to return to the guardian’s county of residence when the
purpose of entering the state facility or nursing home has been
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accomplished or when needed care and services can be obtained in that
county.

The bill substantially amends this provision as follows:

1. Amends the title of the provision to “Guardian’s authority to declare
county of residence”.

2. Makes the provisions applicable to all guardians (not just guardians
who are a parent or sibling of a ward) of wards in any facility (not just a
state facility or nursing home).

3. Provides that if other criteria to determine residency do not apply, a
guardian may declare a ward’s county of residence to be the county
where the ward is physically present if all of the following apply:

The ward’s presence in the county is voluntary.

There is no ch. 55 order in effect and the ward is not under an
involuntary commitment to the county, other than the county
where the ward is physically present, or to the department of
corrections.

The ward is living in a place of fixed habitation.

The guardian states in writing that it is the ward’s intent to
remain in the county for the foreseeable future.

The bill also provides that a guardian may, for good cause shown, if in
the ward’s best interests, clarify or change a ward’s county of residence
by filing with the probate court having jurisdiction of the guardianship
and protective placement a written statement declaring the ward’s
domiciliary intent, subject to court approval, with notice and opportunity
to appear by potentially affected counties and parties.

Current law provides a procedure for the department to make a
determination of county of responsibility of an individual upon request.
The bill specifies that any pending motion for change of venue shall be
stayed until the department’s determination is final. The bill also
expands notice requirements pertaining to the residency determination
procedure.

The bill provides that the county found to be responsible for providing
services ordered under ch. 46, 51, or 55 to an individual must reimburse
any other county that provided services to the individual for all services
provided to the individual beginning on the date of the initial order under
ch. 46, 51, or 55. Full reimbursement by the responsible county must be
made within 120 days of the department’s responsibility determination,
or of the outcome of any appeal by the department’s determination that is
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brought under ch. 227, or on a date or pursuant to a schedule of two or
more payments agreed to by both counties.

The bill specifies that to be eligible for protective placement or services,
a person must be a resident of Wisconsin or be present in Wisconsin
having a need for protective placement or services until such time as
appropriate protective services can be established in the person’s place of
residence.

Current law specifies that a petition under ch. 55 must be filed in the
county of residence of the person sought to be protected. The bill
provides that the petition may be filed in the county in which the person
sought to be protected is physically present under extraordinary
circumstances requiring medical aid or the prevention of harm to the
person or others.

The bill provides that the court in which a petition under ch. 55 or 880 is
filed must determine venue. The court must direct that proper notice be
given to any potentially responsible or affected county. After all
potentially responsible or affected counties and parties have been given
an opportunity to be heard, if it is determined that venue lies in another
county, the court must order the entire record certified to the proper
court. A court in which a subsequent petition is filed must, upon being
satisfied of an earlier filing in another court, summarily dismiss such
petition. If any county or party objects to the court’s finding of venue,
the issue must be referred to the department and the department must
make a determination of county of responsibility pursuant to the
procedure under current law. The court must suspend ruling on the
motion for change of venue until the department’s determination is final.

The bill provides that the county department under s. 51.42 or 51.437 to
which an individual is involuntarily committed for treatment under ch.
51 retains responsibility for the person when the person voluntarily
moves to another county until venue for the person is transferred to the
county where the person is residing or until the person is no longer a
proper subject of continued commitment.

The bill specifies that the residence of a person who is committed under
ch. 51 and who is placed in a facility in another county by a county
developmental disabilities board does not transfer to the county of the
facility’s location while the person is under commitment.

SEcTION 1. 51.20 (13) (g) 4. of the statutes is created to read:
51.20(13) (g) 4. The county department under s. 51.42 or 51.437 to which the individual

is committed under par. (a) 3. retains responsibility for the person when the person voluntarily



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

05/05/2004 -5 WLC: 0254/1

moves to another county until venue for the person is transferred to the county where the
person is residing or until the person is no longer a proper subject of continued commitment.
" SECTION 2. 51.22 (4) of the statutes is amended to read:

51.22 (4) If a patient is placed in a facility authorized by a county department under s.
51.42 or s. 51.437 and such placement is outside the jurisdiction of that county department
under s. 51.42 or s. 51.437, the placement does not transfer the patient’s legal residence to the
county of the facility’s location while such patient is under commitment.

_—SECTION 3. 51.40 (title) of the statutes is repealed and recreated to read:

51.40 Determination of the residence of certain adults for purposes of determining
county of responsibility.

/SECTION 4. 51.40 (1) (em) of the statutes is created to read:

51.40 (1) (em) “Facility” means any facility licensed or registered under ch. 50. ¢+ = |

< ~< SECTION 5. 51.40 (1) (k) of the statutes is created to read:

51.40 (1) (k) “Relative” has the meaning under s. 48.02 (15) and includes the spouse
of a person.

~~ SECTION 6. 51.40 (1) (1) and (m) of the statutes are created to read:
51.40 (1) (1) “Residence” has the meaning specified under s. 49.001 (6).
V(m) “Voluntary” has the meaning specified under s. 49.001 (8).

SECTION 7. 51.40 (2) (intro.) of the statutes is amended to read:

51.40 (2) DETERMINATION OF RESIDENCE. (intro.) Ferpurpeses—of-determining

he The county

of residence of individuals an individual aged 18 or older with a developmental disability er

chronie, serious and persistent mental illness in-state-facilities-or-nursing-homes, degenerative

brain disorder, or another like incapacity in a facility shall be responsible for funding the
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provision of services under chs. 46, 51, and 55. and such residency shall be determined as

follows:
/SECTION 8. 51.40 (2) (a) of the statutes is amended to read:
51.40(2) (2) Directed placement. 1. ‘Commitment or-preteetion protective placement

or services.” If an individual is under a court order of commitment under this chapter or

protective placement or services under s-55:06 ch. 55, the individual remains a resident of the

county in which he or she has residence at the time the initial commitment or initial order for

protective placement or services is made. If the court makes no specific finding of a county
of residence, the individual is a resident of the county in which the court is located. The court

may make a specific finding of a county of residence. after notice and opportunity to be heard

has been provided to all affected counties and parties. if there is no objection. Notice shall be

sent to the corporation counsel of each affected county by certified mail. If any affected county

or party obiects to the proposed finding of a county of residence. the county or party may

request the department to make a determination under par. (g) and any transfer of venue shall

be suspended until the determination is final.

/2 ‘Placement by a county.” Except for the provision of emergency services under s.

51.15, 51.42 (1) (b), 51.437 (4) (c), 51.45 (11) and (12) e-55:06-(HH), 55.13. or 55.135, if a

county department or an agency of a county department arranges or makes placement of the
individual into a state facility or-nursing heme; the individual is a resident of the county of that

county department. Placement of an individual by a county department or an agency of a

county department into a facility outside the jurisdiction of the county department or agency

does not transfer the individual’s legal residency to the county of the facility’s location. If a

person is present in a county while being a resident of another county and is in need of
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person under ss. 51.15, 51.20, 51.42 (1) (b). 51.437 (4) (c). 51.45 (11) and (12). and 880.07,

and ch. 55. without being declared the person’s county of residence. Any agency of the county

department is deemed to be acting on behalf of the county department in arranging or making
placement.
SECTION 9. 51.40 (2) (b) of the statutes is amended to read:
.~ 51.40 (2) (b) Other admissions. If par. (a) does not apply, one-of the following-shall

apply the county of residence shall be determined as follows:

SEcTION 10. 51.40 (2) (b) 2. of the statutes is amended to read:

51.40 (2) (b) 2. “Individuals in nursing homes.” The following are presum tions

‘éﬁéﬂ;«% v | " o

o
overcome by substantial evidence that clearly establishesﬁesﬂence in‘another county. f/

a. An individual in a nursing home who was admitted to the nursing home /@T)r after ?"ufféé«
40, “.Co.nd
August1-1987, is a resident of the county wh}eh—approved the admission under s. 50.04 (2r). Z v
241, 52&,5}«{% - BRI | L P T8

b. An individual ,g\m a nursing home on AugasPH98‘7 is pfesufneé—te-be a resident of

M\A&/s a c:c %‘iﬁwa{;

the county in which the individual is physically present unless another county accepts. the
(D

individual as a resident.

SECTION 11. 51.40 (2) (b) 2. a., b., c., and d. of the statutes are renumbered 51.40 (2)

(b)2.c.,d.,e.,and f.

SECTION 12. 51.40 (2) (c) of the statutes is created to read:

51.40(2) (c) If pars. (a) and (b) do not apply, an individual who is incapable of indicating
intent residing in a facility is a resident of the county in which the person resided prior to
entering the facility.

SECTION 13. 51.40 (2) (f) (title) of the statutes is repealed and recreated to read:

ym,.m«l:. _____ -
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51.40 (2) (f) Guardian’s authority to declare county of residence.

SECTION 14. 51.40 (2) (f) of the statutes is renumbered 51.40 (2) (f) 1. and amended to
read:

51.40 (2) () 1. Exception:—county-of guardian-sresidence—Netwithstanding If pars. (a)
and, (b), and (c) do not apply, a guardian may declare that a ward an-ndividual in a nursing
home-orstate facility who is incapable of indicating intent and-whese-parent-or-sibling-serves

as-his-or-her guardian is a resident of the guardian’s county of residence if the state guardian

is a resident of the county where the facility er-nursing-home is located in-that-county or if the

guardian states in writing that the individual is expected to return to the guardian’s county of
residence when the purpose of entering the state facility er—pursing—heme has been
accomplished or when needed care and services can be obtained in that the guardian’s county
of residence.

SECTION 15. 51.40 (2) (f) 2. and 3. of the statutes are created to read:

51.40 (2) (f) 2. If pars. (a), (b), and (c) do not apply, a guardian may declare a ward’s
county of residence to be the county where the ward is physically present if all of the following
apply:

a. The ward’s presence in the county is voluntary.

b. There is no current order under ch. 55 in effect with respect to the ward, and the ward
is not under an involuntary commitment order to a county other than the county where the ward
is physically present, or to the department of corrections.

| ¢. The ward is living in a place of fixed habitation.
d. The guardian states in writing that it is the ward’s intent to remain in the county for

the foreseeable future.
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3. Notwithstanding pars. (a) to (d) for good cause shown, a guardian may, if in the
ward’s best interest, clarify or change a ward’s county of residence by filing with the probate
court having jurisdiction of the guardianship and protective placement, a written statement
declaring the ward’s domiciliary intent, subject to court approval, if notice and opportunity
to be heard are provided to all affected counties and parties. Notice shall be sent to the
corporation counsel of each affected county by certified mail.

SECTION 16. 51.40 (2) (g) 1. of the statutes is amended to read:

51.40 (2) (g) 1. An individual, an interested person on behalf of the individual, or any

county may request that the department make a determination of the county of responsibility

of the individual. Any motion for change of venue pending before the court of jurisdiction
shall be stayed until the determination under this paragraph is final. Within 10 days after

receiving the request, the department shall provide written notice to the individual, to the
individual’s guardian, guardian ad litem and counsel. if any, to the individual’s immediate
family. if they can be located and to all potentially responsible counties that a determination
of county of responsibility shall be made and that written information and comments may be
submitted within 30 days after the date on which the notice is sent.

SECTION 17. 51.40 (2) (g) 6. of the statutes is created to read:

51.40(2) (g) 6. The county determined to be responsible for providing care, treatment,
and services ordered under ch. 46, 51, or 55 to an individual shall reimburse any other county
for all care, treatment, and services that county provided to the individual under ch. 46, 51,
or 55. Full reimbursement by the county determined to be responsible for the person shall be
made within 120 days following the date of the department’s determination of the county of

responsibility, or of the outcome of any appeal of the department’s determination that is
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brought under ch. 227, or on a date or schedule of two or more payments agreed to by both

parties.

(END)
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29.024 (2u) REVOCATION OF HUNTING LICENSES BASED ON INCOMPETENCY. The
department shall revoke any license authorizirig hunting issued to an individual for
whom the department receives a recor’d of a declaration under s. 54.25:(2) (c) 1. d.
stating that the indiVidual is incompefent to apply for a huntiﬁg license under this
chapter.

29.161 Resident small game hunting license. A resident small game
hunting license shall be issuéd subject ﬁo 8- 5s. 29.024 and 54.25 (2) (¢) 1. d. by the
department to any resident applying for this license. The resident small game
hunting license does not authorize the hunting of bear, deer, elk, or wild turkey.

29.164 (3) (e) Notification; issuance; payment. The department shall issue a
notice of approval to those qualified applicants selected to receive a wild turkey
hunting license. A person who receives a notice of approval and who pays the fee in
the manner required by the department shall be issued a wild turkey hunting license

subject to ss. 29.024 and 54.25 (2) (¢} 1.
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29.171 (1) A resident archer hunting license shall be issued subject to s. ss.
29.024 and 54.25 (2) (c) 1. d. by the department to any resident applying for this
license. ’

29.173 ‘(1) ISSUANCE. A resident déer huhting license shall be issued subject to
s- ss. 29.024 and 54.25 (2) (c) 1. d. by the department to any resident applying for this
license. a | ;

29 182 (4m) LII\AITATIDN OF ONE LICENSE. A person may be issued, or transferred
under pa;——(g) _s_g,b,_(é)_(gl only one resident elk hunting llcense in his or her lifetime,

and the re51dent elk hunting license shall be vahd for only one elk hunting season.
The issuance, or transfer under pa;:.—(g) sub. (4) (g), of the license to the person is
subject to s- ss. 29.024 {2g} and 54.25 (2) () 1. d.

29.184 (6) (c) 1r. The department shall issue a notice of approval to those

qualified applicants selected to receive a Class A bear license. A person who receives-
coa notlce of approval and who pays the fees requxred for.the hcense shall be issued the
v 11cense subject to s ss. 29 024 (Zg) g_r_xg_s_tl_&i(_z_)_(gl_l_d .

29.184 (6) (c) 2. A Class B bear license shall be issued subject to s ss. 29.024
{2g) and 54.25 (2) () 1. d. by the department to any resident who applies for this
license.. |

%9.231 (1) A resident sports license shall be issued subject to s: ss. 29.024 and

54,25 (2) (c) 1. d. by the department to any resident who appliés for this license , and
‘a nonresident sports license shall be issued subject to s. 29.024 by the department
to any person who is ndt a resident and who applies for the license.

29.235 (1) ISSUANCE. A resident conservation patron license shall be issued
subject to s- ss. 29.024 and 54.25 (2) (c) 1. d. By the department to any resident 14

years old or older who applies for the license. A nonresident conservation patron
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license shall be issued subject to s. 29.024 by the department to any person '14 years
old or older who is not a resident and who applies for the license. "

29.512 (1) No person may engage or be emplbyed for any compensation or
reward to guide, direct or assist any other person in hunting, fishing or trapping
unless the person is issued a guide license by the department subject to s- ss. 29.024
and 54.25 (2) (c) 1. d. No guide license for hunting or trapping may be issued to or
obtained by any person who is not a resident of th15 state. No gﬁide license may be
issued to any person under the age of 18 years. The holder of a guide license shall
comply with all of the requirements of this chapter.

46.011 Definitions. (intro.) In chs. 46, 48, 50, 51., 54, 55 and 58:

| CHAPTER 54
GUARDIAN% WARDS C#' CDNSE@/OH‘T@(Q_SM,

*+*NOTE: “Guardians and Wards” is the t1tle of ch. 880; is it what you want as the
title of ch. 547

+=»+NOTE: With respect to psychotropic medlcatmn _this is what I have done either
in this redraft or previously in LRB-0039/P1:

a. Repealed s. 880.01 (7m), stats. (the definition of “not cofnpetent to refuse
psychotropic medication”), previously renumbered as s. 54.01 (11).

u(zl\ o

b. Created s. 54.01 (18), a definition of “psychotropic medication,” based on the
Legislative Council draft WLC: 0220/P1. v ?\

A% ¢. Repealed s. 880.07 (Im), stats. (allegations in a petition that a person i Qe(‘(j

incompetent to refuse psychotropic medication).

Stricken reference to incompetence to refuse psychotropic medication from s.
54.36 (renumbered froms. 880 33 (1) stats.).

e. Repealed s. 880.33 (4m) and (4r), stats. (court appomtment of guardlan to 4‘3?

consent or refuse, standard for forcible admmxstration) %( B ("'a
f. Repealed s. 880.34 (6), stats., as does WLC: 0220/P1 (annual review, etc) (}(% th’»
g Added tos. 54.25(2) (@) 2. a. language from WLC: 0220/P1 concerning voluntary e ‘\ /

receipt by a ward of medication, including psychotropic medication, if the ward does not
protest, prohibiting the involuntary administration of psychotropic medication, defining /dg
“protest,” and creating a best interest standard. ; 7 9(. é{ 5)

h. Repealed s. 880.33 (2) (dy), stats (hearing on petition).
Please see my Drafter’s Note concemmg this topic and its treatment in this draft. AYCE‘{Z %‘P(é
LN

SUBCHAPTERI
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DEFINITIONS
54.01 Definitions. In this chapter:

(1) “Activities of daily living” means activities relating to the performance of

\_wirout Gurtadion,

self care, work, and leisure activities, including’dressing, eating, grooming, mobility,

and object manipulation.

«=xNOTE: I have in this revised:definition removed ‘feeding,” which seems
unrelated to selfcare, and play, which seems redundant to “leisure.”

"' (2) “Agency” means any public or private board, corporation, or association
mmwwmwﬂm is concerned
with the specific needs and p‘robzlyems of meataLbL—;etaﬂied——develepmeﬂtally

s
- hled walake oho cl o dopendan ala

ate ata - cin
& Saeg® 2 cH =

county—department—under—s—51-42—or 51437 individuals with developmental
disability. mehtal illﬁésg, alcoholism. or drug dependency and of aging individuals.

(3) “Conservator” means a person who is appointed by a court at an individual's

request under s. 54.76 (2) to ‘m’anage; the estate of the individual.
(4) “Degenerative brain disorder” means an individual’s loss or disfunction of
brain cells to the extent that the individual is substantially impaired in ability to

or \(\QV\d(ﬁ)Q(U\Q V\Cfap

provide for his or her own care or custody. — V\l\&ﬁé Ve e e
. 8 LA WA (,\ a

‘b%m

«~=NOTE: This is the definition (revised grammatically) from WLC: 0037/1. Does bﬁé&%{e
one provide for one’s own custody? ? g, xa/)

(5) “Depository account” has the meaning given in s. 815.18 (2) (e).
(6) “Durable power of attorney” has the meaning given in s. 243.07 (1) (a).

=s+NOTE: I have renumbered most of the definitions in this draft, to account for
added definitions. This subsection was originally numbered (3m) as a time-saving
measure. In addition, I have not added “or s. 243.10" as requested. The definition under
s. 243.07 (1) (a) subsumes the form for the Wisconsin basic power of attorney for finances
and property under s. 243.10; in addition, s. 243. 10 is not a definition per se; and, lastly,
a defined term in the statutes that refers to another defined term may have only one
referent (i.e., it may not be defined to be *A” or “B").

«=NOTE: Note that I have not included your proposed definition of “evaluative
capacity.” Please see the **** NOTE under the definition of “incapacity.”
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ermined-<ineef oithe-mianiageent-offto manage the ¢state or provide fo
> W@,&d’% 30\,?0\&\9!0140 hgeg thta © SG?@'L! §.
¥ rsonal need bﬁf a minor, an indivVidual determined incompetent. or a

«xNoTE: I did not include corporate guardians or entity guardians in this
definition as requested. Please look at the definition of “person” in s. 990.01 (26), stats.,
(which applies to all the statutes). - It encompasses corporate guardian and entity
guardians. This definition indicates that only a guardian of the estate is appointed for
a spendthrift; correct? N O ‘ :

(8) “Guardian of the estate” means a guardian appointed to comply with the
duties specified in s. 54.19 and to exercise any of the powersispeciﬁed ins. 54.20.
(9) “Guardian of the person” means af'guardian appointed to comply with the

duties spec1ﬁed ins. 54 25 (1) and to exercise any of the powers specified in 5. 54.25
Aqu MMt ) cﬂf“:a(éﬂ“m%\» S 0N OUS v
(2). \\ {
______ __,.MZ?Q,U ot (S WW Moutad hngs, dgwo/.b}% Ma s
(10) “Incapacity” means s the inability of an individual 1 effectively to receive ?&? oo
O

\Wake ov ) v oty
‘evaluate information of to communicate a decision with respect to the exercise of a O (e,

T
//

“right or power: Sl A s ‘Wﬁg;au%g
T

N

st

=+»NOTE: On Betsy Abramson'’s advice, this definition is the same language as that
proposed in your “Appendix: Alternative Language” as the definition of “evaluative
capacity,” except that: (1) It is written in the negative (i.e., “inability,” rather than
“ability”); . (2): I omitted “make [a decision]” because that seems redundant to
“communicate a decision”; and (3) I omitted “decision making,” because that seems
unnecessary (all powers of an individual would appear to require some form of decision
making). Note that this definition replaces use of the terms “incapacity,” “functional
capacity,” and “evaluative capacity” throughout the draft, except for the term “incapacity
of the guardian,” which has been changed to “inability of the guardian.” This change
particularly affects the following: 54.01 (21), 54.15 (4), 54.21 (6). (a) and (c), 54.52 (2), and
54.68 (2) (). After studying the issue further, I did not change the term “incapacitated”
as it is used in numerous places in s. 54.50 (2) (renumbered from s. 50.06, stats.); use of
that term in that subsection is subject to the definition of the term in s. 54.50 (2) (a), which

limits the individual lack of capacity to health care decisions: I would think that you
would want to keep this limitatiori. Please review. o v
\

+xNOTE: I have repealed the definition of * ihcompetent" that was amended under
03-0039/P1, because the new language proposed for s. 54.10 replaces the definition. I also
have not drafted the definition of “individual found incompetent” that was proposed,
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because; where the term'is used,\?"é’f ce to s. 54.10 can be added and the defined term
is then unnecessary. See, for examMn_t_m s. 54.01 (7).

= (0 TROWYETE TRMUDNL AL — ¢ .
(11) Developmenta;liyu—éfsabled——pe%m Individual with developmental

1sabg!1§y means any 1nd1V1dual havmg a dlsablhty attributable to mental

retardation, cerebral palsy, epilepsy, autlsm or another neurological condition
closely related to mental retardatlon or requmng treatment similar to that requlred ‘

for mentally-retardeé md1v1duals w1th mggtal retardatlon which has continued or

the-mﬁemyt-ws—ef—agmg degenerative brain disorder.

(12) “Interested person means any of the followmg

 the following: = T - v /e 2 }

«++NOTE: Do you intend in this bill to amend ch. 55 to use this deﬁmtlo}l’r Where?

1 The proposed ward, if he or she. has attamed 14 years of age

2. The spouse or adult ch11d of the proposed ward or the parent of a proposed
ward who is a minor. k

3. Fora proposed ward who has no spouse child, or parent, an heir, as defined

in s. 851.09, of the prop‘osed ward that may be reasonably ascertamed with due

d111gence

4. Any individual who is normnated as guardian { appointed to act as guardian

J/

or fiduciary for the proposed ward by a court of any state, any trustee for a trust

established by or for the proposed ward, any person appointed as agent under a




Q’BZ{ e

DAK-0039/P2Stat
DAK:cjsirs&pg

SETTENN
power of attorney for health care, fxany person appointed as attorrrey-trefact under

a durable power of attorney, dar (k R R

»++NOTE: Please note that I retained “or,” rather than using “and” as proposed for
s. 54.01.(12) (a) 2., 3., and 4., to avoid the implication that all persons specified would be
collectively required to function as “interested persons”. Also, your instructions were
unclear: do you wish to retain “fiduciary” in the phrase “appointed to act as ...”?

5. If the proposed ward is a minor, the individual who has exercised principal
responsibility for the care and custody of the proposed ward during the period of 60
consecutive days immediately before the filing of the petition.

6. If the proposed ward is a minor and has no living parent, any individual
nominated to act as fiduciary for the minor in a will or other written instrument that
was executed by a parent of the minor:

7. If the proposed ward is receiving moneys paid, or if moneys are payable, by
the federai department of veterans affairs, a representative of the federal
department of veterans affairs, or, if the proposed ward is receiving moneys paid, or
if moneys are payable, by the state department of veterans affairs, a representative
of the state department of veterans affairs.

8. If the proposed ward is receiving long-term support services or similar public
benefits, the county department of human services or social services that is providing

the services or benefits.

petltxon is filed in a county other than the county of the proposed ward’s re51dence

the corporation counsel of the county of the proposed ward’s residencey and

=+NOTE: I did not draft the language you proposed as a change to this subdivision
from the language in LRB-0039/P1, because, under your wording, the corporation
counsel of the county in which the petition is filed would only be included if the petition
was filed in a county other than the county o TOpose d’s residence; I assumed
that this result is not what you intend %[gq- /

10. Any other person required by the court.

v
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=+sNOTE: Do you intend in this bill to amend ch. 55 with this definition? If not, the /
* reference to “for purposes of a petition for protective placement” should be eliminated.{5{.

=+« NOTE: Please note that I did not make the change from “any” to “all,” so as to
avoid the implication that an “interested person” must include all those specified. <

1. The guardian.

2. The spouse or adult child of the ward or the parent of a minor ward.

3. Any other individual that the court may require, including any fiduciary th

IUU—

t may destnate. e sorear et

. the court may designate. @qb\wm(‘g @ 05 %gv\{

' 4. The county of venuéMunty has an interest. = W , -
5. Dok Umdin A CEHRGTL pousy of qﬁww@w

(13) “Least restrictive” means that which places the least possible restricti
~ on personal liberty and the exercise of rights and that promotes the greatest possible
integration of an individual into his or her community that is corsistent with
meeting hi,s_mj‘h‘eyr essential requirements for health, safety, habilitation, treatment,
and recovery and protecting him or her from abﬁse, exploitation, and neglect.

s NOTE: 1 did not draft “constitutional” to modify rights; presumably, you don't
want to limit the person to constitutionally-guaranteed rights to the exclusion of
statutory rights.

(14) “Meet the essential requirements for physical health or safety” means

~ = dotnt W
perform those actions necessary to provide the health care, food, shelter, clothes;-

personal hygiene, and other care without whiéh serious physical injury or illness will

Yo Uee
_~—""(13) “Physician” has the meaning given in s. 448.01 5).

likelz o)ccur., e i v _ Sanse deAuWibone ag 3 BO.0( (8}

(16) “Proposed ward” means an individual, including a minor, a person alleged

to be incompetentand alleged spendthrift, for whom a petition for guardianship is

/{a

filed.
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s==sNOTE: Please review this definition. Because you have decided to include
spendthrifts in ch. 54, use of this definition eliminates the necessity of specifying
spendthrifts throughout the chapter, as does the definition of “ward/>” o,gp%\?‘,\ /

(17) “Psychologist”has-the méans a licensed psychologist, as defined given in X
. 5.455.01 4).

(18) “Psychotropic medication” means a prescription drug, as defined in s.
450.01 (20), that is used to treat a psychiatric symptom or challenging behavior.

(19) “Serious and persistent mental illness” means a mental illness which is
severe in degree and persistent in duration, Which causes a substantially diminished
level of functioning in the primary aspects of daily livingyand an‘ inability to cope with
the ordinary demands of life, which may lead to an inability to maintain stable
adjustment and independent functioning without long-term treatment and support
and which may be of lifelong duration. “Serious and persistent mental illness”
includes schizophrenia asvwell as a wide spectrum of psychotic and other severely
disabling psychiatric diagnostic categories, but does not include degenerative brain
disorder ‘01’~ a primary diagnosis of mental 'retarda"t'ion" or of alcohol or drug
dependence. |

«+++NOTE: I included this definition (the same as s. 51.01 (3g), stats.,) because the
term “serious and persistent mental illness” is now used in 5. 54.15 (6) and is not, at

”
]

present, elsewhere defined. It contains the term “infirmities of aging,” which I have
changed to “degenerative brain disorder.” Please review. /
(20) “Spendthrift” means an individual who, because of the use of alcohol or

other drugs or because of gambling or other wasteful course of conduct, is unable to

anase Recively Ws o har Suendel attatts o
L = i i is likely to affect the health, life, or property of himself or herself

\_ M support of s o
or others so as to endanger his orhjr support andydependents or expose the public

(__tesponsiaility Lor hig o ol
to e support. © : '

x++NOTE: I created this definition in ch. 54, instead of renumbering it from ch. 880,
stats., because it is used in subchapter IV of ch. 880, stats. Do you want to move subch.
IV to ch. 547-Where? Is my changed language for the definition what you want?

),
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( ) S M&ULA)G NTIVITE o

(21) “Standby guardian” means an individual des ated by the court under

s. 54.52 (2) whose appdmtment as guardian becomes effecti ediately upon the
( chuars [ pavy
(}\u\O’& B death ex-resigii on of the initially-appointed ardian, or the 1mt1a]1y appomted
N | y gu A
e AN

ok
guardian is temporanly or permanently unablesg unavallableKcoT'lﬁll’hls or her
e eLadt Wf’éﬂ{x )
duties o ' /
e ook GUARD AN — lakioadued @petued Lndu §5¢. 5T

(22) “Ward” means an individual for whom a guardlan has been appointed.
| 'SUBCHAPTERIT
APPOINTMENT OF GUARDIAN

54.10 Appomtment of guardian,

X (1) A court may appoint a guardian of the person or a guardian of the estate 5 of \de,}_
for a proposed ward if the court determines that the md1v1 ual is a minor.
- \EQ%?L&!‘ a Sqou\ 7
(2) A court may appoint a guar e'\estat for a proposed ward if the court

determines that the individual is a 5pendthr1ft. m

- s NOTE: Although you indicate that you wish to include spendthrifts i in ch. 54, no
‘language proposed addresses the actual appointment or any’ standard to be used. I have
“¢reated s. 54.10 (2) to begin to address this issue. Please revie e

(3) (a) A court may appoint a guardian of the person or 2 ardian of the estate,r

%( or both, for an md1v1dual based on a finding that the individual is incompetent only
f{e 1f the court ﬁnds by clear and convmcmg evidence that all of the following are true:

" 1. The individual is aged at least 17 years and 9 months.
g .
8‘5’1,7,

C:J QO/,/ \ 3. For purposes of appomtment of a guard1an of the estate, because of an
/ o

%%ﬂo &mpau'ment,\)the md1v1dual is unable ﬁﬁ effectively to receive and evaluate

TR
. G,

\ 2. For purposes of appointrnent of a guardian of the person, because of an
tf;k‘bf’ @the 1nd1v1dua1 is'unable effectlvely to receive and evaluate information

> or to make b‘ commumcate dec1310ns to such an extent that the individual is unable

}& to meet the essential requirements for his or her physical health and safety. J(

¥

d
.%Q_f K,
et g,
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information or to make or communicate decisions related to management of his or
her property or financial affairs, to the extent that any of the following applies:

a. The individual has property that will be dissipated in whole or in part. |

b. The individual is unable to provide for his or her support.

c. The individual is unable to prevent financial exploitation.

4. The individual's need for assistance in decision-making or communication
is unable to be met effect1ve1y and less restrlctlvely through appropriate and
reasonably avallable trammg, educatlon support serv1ces, health care, assistive
dev1ces, or other means that the md1v1dual will accept

(b) Unless the proposed ward is unable to commumcate dec151ons effectively in
any Way, the determination under par (a) may not be based on mere old age,
eccentr1c1ty, poor Judgment, or physmal disability.

{(c) In appointing a guardian under this subsection, declaring incompetence to
exercise a right under s. 54.25 (2) (C);’ or determining what powers it is appropriate
for the guardlan to exercise under s. 5’4:18, 54.20, or 54.25 (2), the court shall consider
all of the following: -

1. The report of the guardian ad litem, as required in s. 54.40 (4)}4.

2. The medical or psychological statement provided under s. 54.36 and d any
Pursu ant > 2 GAL. l‘e
additional medical, psychological, or other evaluation ordered by the courifunder's:. L( 0(19

54.40 (4) (e) or offered by a party and received by the court.

=~+NOTE: Are the cross-references in par. {c) (intro.), 1., and 2. What you intend?
3, Whatws e proposed woavd Wad engaged th any advanag, Klauny|
4 . Whether other reliable resources are available to provide for the individual's
v,
personal needs or property management, and whether appointment of a guardian is o ‘Lp ’%

the least restrictive means to provide for the individual's need for a substltute q;,

a5t
decision-maker. , / % CLL,
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5 A. The preferences, desires, and values of the individual with regard to personal
needs or property management.
Q J. The nature and extent of the individual's care and treatment needs and
property and financial affairs.
2 4. Whether the individual's situation places him or her at risk of abuse,
expleitation neglect, or violation of rights. | |
8 A. Whether the md1v1dua1 can adequately understand and apprec1ate the
nature and consequences of hlS or her 1mpa1rment ‘
1 8 The 1nd1v1dua1’s managernent of the act1v1t1es of dally 11v1ng |
10 2. The md1v1dual s understandmg and apprec1at10n of the nature and
consequences of any inability he or ehe may have w1th regard to personal needs or
property management “ ’
| , l( . The extent of the demands placed on the md1v1dual by hlS or her personal
needs and by the nature and extent of hls cr her property and financ1al affairs.
VIA_ . Any physical illness of the individual and the prognosis of the individual.
Q\, A27. Any mental disability, alcoholism, or other drug dependence of the
individual and the prognosis of the mental disability, alcoholism, or other drug
dependence. |
/ ‘/’ 3. Any medication with which the individual is being treated and the
medication’s effect on the individual’s behavior, cognition, and judgment.
/ﬁ 14 Whether the effect on the individual’s evaluative capacity is likely to be
temporary or long-term, and whether the effect may be ameliorated by appropriate
treatment.

/& X5. Other relevant evidence.



/

- 13 - DAK-0039/P2Stat
DAK:¢jsirs&pg

()] Before appointing a guardian under this subsection, declaring
incompetence to exercise a right under s. 5‘4.25 (2) (c), or determining what powers
it is appropriate for the guardian to exercise under s. 54.18, 54.20, or 54.25 (2), the
court shall determine if additionai medical, psychological, social, vocational, or
educational evaluation is necessary for the court to make an informed decision
respecting the individual’s competency to exercise legal rights and may obtain
assistance in the manner provided in s. 55.06 (8) whether or not protective placement
is made. ;

. (e) In appointifig a guardian under this subsection, the court shall authorize
the guérdian to exercise only those powers under ss. 54.18, 54.20, and 54.25 (2) that
are necessary to provide for the individual's personal needs and property
management and to exercise the powers in a manner that is appropriate to the
individual and that constitutes the least restrictive form of intirvention. |

@ If the court appoints both a guard1an of the peréon and a guardian of the
estate for an individual, the court may appoint separate persons to be guardian of
the person and of the estate, or may appoint one person to act as both.

() Froun pA7— The conrk iy appoiut toGuaims OF N Puiso
54.12 Exceptions to appointment of guardian. (1) SMALL ESTATES. Ifa ) ©n to—~

e, A person fouud > e oudsa,
SAGC( U, minor or §(incompefent, except for his or her incapacity, is entitled to pessessien-of | o€ .,
al ‘9 q"# : —x 426,000 Shedy

‘{?(9 a2 possess personal property of-a-value-of valued at HQ,QQO or less, any court wherein 61:(&\&\( é

?,9\3 in which an action or proceeding involving said the property is pending may;-in-its Cou 6&”‘)
diseretion, without requiring the ap;iointment of a guardian, order MQM H’(\’&? P
"\_eg‘\g{'%!,\f in Mm : SR ‘ . i DUH
one of the following: ' IMAoge(
«+«NoTE: I have assumed from the tage in par. (a) (below) Wk of —
court would perform these functi Correct?
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(a) Deposit the property in a-savings/account in a bank;-the-payment-of-whese
accounts—in-cash-immediately upon-default-of-the-bank—are or other financial

~ institution insured by an agency of the federal-depesit-insurance-corperation;-depesit

- .0 athls Ta s a¥a BanKk-0 ats nd-lean 0 On = *

Bm) govg’mmen;'or invest the property in interest-bearing obligations of the
registrey n proaate,
United States. The fee for the-elerk’s services g_f_tilg;c]_‘e/ﬂgﬁg%{l in depositing and//“
,,,,,,,,,,,,,,,,, ( i }\}\\

, o102 i
@,\mwg\;‘ o é\}%&“", (b) Payment Make payment to the natural guardian of the minor or to the v

(" oo ETSon having actual custody of the minor.

T \.
CAAL LARGRY w \ «*NOTE: The proposed material referred to “the natural guardian of the minor, as
‘ oz (AL = — definedin sub. " but no definition was included, unless you were referring to

«3? . the definition of “minor.” What is a-*natural” ghardian? Is it the parent? L&':A
: \QQA.Q Qa uamj : ; i Do |

.

(c) Payment Make payment to the minor. 3
(d) Payment Make payment to the person having actual or legal custody of the TP

R 7 person €ound
‘ Q:,M/incompetent or to the person providing for the,incompetent’s care and maintenance
pseor Sound ) .
for the benefit o t’EéEﬁcompetent.

() Make payment to the agent under a durable power of attorney of the ward.
(€N Make paymiusd 40 the Yruste of a trusl \icadd gopn e Weteflt o0

(2) INFORMAL ADMINISTRATION. If a minor oil . Iicompetent, except for hisor 4, ©ay

her incapacity, is entitled to possession of personal property of a value of $5,000
% 26,000 (Bne GunouTh SN ALEred a §€{o‘7.0‘3'
$16-060 or less from an estate administered through informal administration under

ch. 865, the personal representative may, without the appointment of a guardian, do

any of the following:

RPPT. Do we waut fo adend o do Summary amd oten
j PAchat. pewdune owd 4D e Builon
ub W netiragu D o Kokmal  sblace?
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() With the approval of the register in probate, take one of the actions undes

specified in sub. 1 to (e). :
cified in sub. {2} (1) (a) to kwsou\ Lou Vw?B
(b) With the approval of the guardian ad litem of the minor o ﬁncompetent, take

one of the actions under specified in sub. {2} (1) (a) to (e) and file proof of the action
taken and of the approval of the guardian ad litem with the probate registrar instead
of filing a receipt under 's. 865.21.

: ®3) "UNIFORM GIFTS AND TRANSFERS TO MINORS. If a minor, except for his or her
incapacity, is erititled to possession of personal property of kany value, any court
wherem which an actlon or proceedmg mvolvmg the property is pendmg may,
w1thout requiring the appomtment of a guardlan order payment, sub;ggt to_any

limitations the court may 1mpose, toa custodlan for the minor des1gnated by the
court under ss—889»6~1——459—880—7-2 subch III of ch. 880 or under the umform gifts to

minors act or uniform transfers to minors act of any other state.

=+ NOTE: This cross-reference must xe ou choose to renumber the
remaining subchapters in ch. 8 M %) o / :
SUBCHAPTER III

NOMINATION OF GUARDIAN
POWERS AND DUTIES LIMITATIONS

54.15 Nem&nat&ea;—-seleeﬂma—ef—gaaxzdmns Selection of ggardlan,'

nominations: preferences: other criteria. The court shall do one of the following
and shall consider all of the following nominations made-by-any-interested-person

applicable preferences. and criteria in determining who is_appointed a

/
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(1) OPINIONS OF PROPOSED WARD AND FAMILY. In-appeinting-a-guardian:-the The
court shall take into consideration the opinions of the alleged incompetent proposed

ward and of the members of the his or her family as to what is in the best interests

of the proposed incempetent ward. However, the best interests of the proposed

\/ o He—court shall also consider potential conflicts of interest resulting from the

prospective guardian’s employment or other potential conflicts of interest. If the

(Z) AGENT UNDER DURABLE POWER OF ATI‘ORNEX{\ ‘The court shall appoint as

V\&% % guardlan of the estate wé agent under a proposed ward's durable power of attorney,
Qne
% ot unless the court finds that the appomtment of ’E)(@ agent is not in the best interests-
X & :
%S of the proposed ward.
0 ~+==NoTE: This provision is written as a requirement, as are ss. 54.15 (4)
€ _ (renumbered from s. 880.09 (7)), 54.15 (5)) (renumbered from s. 880.09 (2)), and 5
{')'?* ‘&FB / {renumbered from s. 880.09 (6)); what does the judge do if they conflict? (7 M}
¢ Q% (3) AGENT UNDER A POWER OF ATTORNEY FOR HEALTH CARE. The court shall appoint
Aa’t)«e as guardian of the person the agent under a proposed ward’s power of attorney for
at vyl gu P 8! p Y
_H ok)* health care, unless the court finds that the appomtment of the agent is not in the best
e ,

interests of the proposed ward.
(4) PERSON NOMINATED BY PROPOSED WARD.

(a) Any pessen individual other than a minor aged 14 years or younger may,
at-such-time-as if the individual does not have

incapacity to such an extent that he or she is unable to form a hafeell-igent preference,

S

—

quchato amol_

g l«/\@ Umed )
‘""’"*»--. e e e ettt e s eaesn "‘——_/
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execute a written instrument, in the same manner as the execution of a will under
s. 853.03, nominating a-persen another to be appointed as guardian of his or her
person or preperty estate or both in-the-event-that if a guardian is in the future
appointed—Such-nominee-shall be-appeinted-as-guardian-by-the for the individual
The court shall appoint this nominee as guardian unless the court finds that the
appointment efsuch neminee is not in the best interests of the person-for-whom;-or

Maese-p;epeﬁy{heguafé}aa&s—te—be%ppemﬁed proposed ward.

- (b) A minor ever 14 years i’ﬁ’/‘wrltmg in circuit court nominate his or her

own guardian, but if the minor is in the armed service, is-witheut outside of the state,
or if other good reason exists, the court may dispense with the minor’s right of

nomination...

() If neither parent of a minor who hgg not attained the age of 15 is sultable

and wi]ling to be appointed guardian, the court may appoint the nominee of a minor.

, - »»NOTE: Have I amended paragraphs {b) and (c) (renumbered from s. 880.09 (1)
“and (3) stats) as you wish?

5 'PREFERENCE PARENT OF A PROPOSED WARD. If one or both of the parents of a

an 7i'ndividual with developmental d‘i‘sabil'i’gy are suitable and willing, the court shall

Q {Lu,mm appoint one or both ef them as guardlan unless the proposed ward objects. The-court
usttn Geqtous
d

=»NOTE: Your instructions on this subsection are as follows:

“... please delete “or other person with other like incapacity” and change. Perhaps
we should check with WCA as to whether there are any other situations where parents
should be preferred ...?” How do you want me to change the phrase? Have you been able
to check with WCA?

Should the parent of a spendthrift receive preference under this subsection?
(Current law does not mention parents of spendthrifts.) '\b ,

v/
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(6) TESTAMENTARY GUARBIANSHIP-OF-CERTAIN-PERSONS NQmNAﬂgN BY PROPOSED
WARD'S PARENTS. Subject to the rights of a surviving parent, a parent may by will
nominate a guardian and successor guardian of the person or estate of for any of his
or her minor children who are is in need of guardianship. For a-persen-over-the-age
of an individual who is aged 18 or older and is found to be in need of guardianship
under s.-880-33 54.10 by reason of a developméntal disability or etherlike-incapaeity

Wﬁﬂ@m a parent may by will nominate a testamentary -
guardian. t aiv requirem a fo an est

is dgﬁ'ved through a will.

(7) NONPROFIT CORPORATION-AS-GUARBIAN PRIVATE NONPROFIT CORPORATION OR
OTHER ENTITY. A private nonprofit gorporation organized under ch. 181, 187, or 188
is-qualified-te-act or any other nonprofit or for profit entity that is apprdved by the
. , ) , (esskeete
court may be appointed as guardian of the person or of the preperty-or both, of an
’ ifa gropoged ward.
if no suitable individual is available as guar fian and the epartment of health and
family services, under rules established under ch.-5%, finds the corporation or entity

to be a suitable agency to perform such duties.

organized under ch. 181, 187, or 188, stats. Your answer was a p ership, LLC, trust,
unincorporated association. Rob Marchant, our Business Assocjations drafter, has
heard of a non-profit LLC or partnership. Do you perhaps, instead, mean tax-
e person?

in s. 990.01 (26) stats., instead?

~+»NOTE: Why does DHFS promulgate these rules under ch. 55, st
under this chapter (fsrmerly, ch. 880, stats.)?

(8) STATEMENT OF ACTS BY PROPOSED GUARDIAN. (a) At least 96 hours before the
hearing under s. 54.44, the proposed guardian shall submit to the court a sworn and

notarized statement as to whether any of the following is true:
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/

1. The proposed guardian has been convicted of a cripae; as defined in s. 939.12.
ey
«=«NOTE: Is this definition of a crime what you wa at it includes
misdemeanors {which are distinguished from felonies in that felonies are punishable by.

imprisonment in state prison, whereas misdemeanors are punishable by 1mprlsonment
in a county jail). ,

2. The proposed guardian has filed for or received protection under the federal
bankruptcy laws.

3. Any license, certificate, permit, or registration of the proposed guardian that
is required under chs. 440 to 480 or by the laws of another state for the practice of
a professmn or occupatlon has been suspended or revoked |

5, pAo Ruondsoun (y Us

(b) I par (@ 1., 2 or3. apphes to the proposed guardlan he or she shall mclude 7

in the sworn and notanzed statement a descrlptlon of the c1rcumstanoes

surroundmg the apphcable event under par (a) 1, 2 or 3.

880-35.-whe-has nd1v1dua1 may hav guard1ansh1p of the person of more than 5 er
mere adult wards who_are unrelated to the persen—aaay—aeeept—appemtmeﬁt

individual, except that a court may. under circumstances that the court determines

of 10-such ag additional 5 adult wards who are unrelated to the person
mf"‘i“’“ii %——5\—44

individual. A corporati at is appr by the depa; under sul

7) is not limited i number of adult wards for which orporation or entity ma
accept appointment by a court as guardian.
54.18 General duties and powers of guardian; limitations; immunity.

(1) A ward retains all his or her rights that are not assigned to the guardian or
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otherwise limited by statute. A guardian acting on behalf of a ward may exercise only
those powers that the guardian is authorized to exercise by statute or court order.
A guardlan may be granted only those powers necessary to provide for the personal
needs or property management of the ward in a manner that is appropriate to the
ward and that constitutes the least restrictive form of intervention.

j | @) A’g"uar‘di;a‘n shall do all of the following:

@,\ﬁ”}\ ga) Exerc1se the degree of care, dlhgence and good faith when actmg on behalf

MM{\NJ

wuei%\ 20 of a ward that an ordmarlly prudent person exercises in his or her own affairs. H @QMJUQ

: Eotorte. Shail: Wy G biger o e WM snn e dl T8 (g Gt . 0 0
, e Aan ety
L/, ()] Advocate for the wards best interests, mcludlng if the Ward is protectively § o g/

placed under ch 55 and 1f apphcable advocatmg for the wards applicable rights ¢
under ss. 50 09 and 51.61. '

(0 EXhlblt the utmost degree of trustworthmess loyalty, and ﬁdehty in relation
’to the ward ’ ’ . «

(d) Notlfy the court of any change of address of the guardlan or the ward.

(3) Ne guard1an may do any of the following:

(a) Ne-guardianshalllend guardianship Lend funds of the ward to himself or
k@\Ma\a ackaewx +o cuny St indiudual O evting

herself the co 1rs approve terms, rate of interest. and an

(b)\Ne—guasd*aa—shaH@ufehase Purchase property of the ward, unlesssold-at
public-sale except at fair market value, subject to ch. 7§§, and with the approval of

the court:

w+«NOTE: I corrected the numbering of the paragraphs under this subsection (I had
mistakenly renumbered par. {a) from s. 880.19 (4) (c) as s. 54.18 (3} (h), rather than s.
54.18 (3) (a))- ‘
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%\?"\ /
(4) Any A guardian of the person or of the estate is immune-from civil liability
for his or her acts or omissions in performing the duties of the guardianship

she performs the duties in good faith, in the best interests of the ward, and with

degree of diligence and prudence that an ordinarily prudent person exercises in hi

or her own affairs. gu‘\k ", o Py %6‘-‘ %{J\ O.(/\A\

T

54.19 Duties of guardian of the estate /\/gcept as spec1ficall
order of appomtment the guardlan of the estate shall/do all of the following in order
to prov1de a ward wn:h the greatest amount of 1ndependence and self determination
| W1th respect to property management in 11ght of the ward s functlonal level,

understanding, and apprematmn of his or her functlonal lumtatlons and the ward’s
:personal wishes and preferences w1th regard to managing the activities of daily
living:

(1) - The-guardian-of the-estate-shall take Take possession of all-of the ward’s
real and personal property, and of any rents, income, 1s><es; and beneﬁts {he;eﬁ:em—;

- whether accruing befepeepaﬁter—the—guaed&an&appemt;men{ Tom the proger_t:x and
of the any proceeds arising from the sale, mortgage, lease, or exchange thereof of the

property and prepare an inventory of these. Subject to such this poSsessionA the title
of all such the estate and e the increment and proceeds thereofshall-be of the estate

is in the ward and not in the guardian. Itis-the-duty-eftheguardian-oftheestate

(2) Retain, expend, distribute, sell, or invest the ward's property, rents, income,

i's>€es, benefits, and proceeds and account for all of ‘them, subject to ch. 786.

/
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4+ NOTE: Please see the ****NOTE under s. 54.22 (renumbered from s. 880.19 (5)
b). :

(3) Determine, if the ward has executed a will, the will's location, determine
the appropriate persons to be notified in the event of the ward's death, and, if the

death occurs, notify those persons.

. #=»+=NOTE: PleaSe see the ****NOTE under s. 54.22 (renumbered from s. 880.19 (5)

S ). ' '
(4) Use the ward s income and property to maintain and support the ward and

any dependents of the ward pnd to pr0v1de for the postsecondary education expenses ,
of f any chlldren of the warl WI“ sho welart loe vv\ow\,a?cdom,‘ .
: . S o e

;% «+*NOTE: Please see the ****NOTE under s. 54.22 (renumbered from s. 880.19 (5)
\/" ®)- : SR ‘

(5) Prepare and file an annual account as specified in s. 54.62.
'(6) At the termination of the guardianship, deliver the ward's assets to the
~ persons entitled to*them;‘

) Eve;ygeaepal—guar—émshall With rggg_ect to claims, pay the just legally
\Lincluding Qiling 4ax Aetuhums and paying auy +aws o

ey e T e -

enforceable debts of the ward from the ward’s personal estate and thé income

(8) File, with the register of deeds of ‘\ county in which the ward possesses
acxuad

real property of which the guardian as}\ owledge, a sworn and notarized statement

that specifies the legal description of the property, ‘the date that the ward 1s
determined to be an incompetent, and the name, address, and telephone number of
the ward’s guardian and any surety on the guardian’s bond.

(9) Perform any other duty required by the court order.
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. 54.20 Powers of guardian of the estate. (1) STANDARD. (intro.) The In

exercising the powers under this section. the guardian of the estate may-without-the

exereise-of shall use the jUdgmenf and care-under the circumstances-then prevailing;
which that persons of prudence, discretion, and intelligence exercise in the
* management of their own affairs, net-in-regard-to-speculation-but-in-regard-to
" including the permanent, rather than speculative, disposition of their funds;
" considering and consideration of the probable income as-well-as-the-prebable and

safety of their capital. In addition. in exercising powers and duties under this

ection. the guardian of the estate shall consider, consistent with the functional

limitations of the ward, all of the following:
(a) The ward’s understanding of the harm that he or she is likely to suffer as
the résuli& of his o;rk her inability to manage prbperty and financial affairs. ‘
(b) The ward’s personal preferences and desires with regard to managing his
or her activities of daily living. ‘
 (¢) The least restrictive form of intervention for the ward. 7 /
¢ 24

»NOTE: Does this subsection now conform to your intent? @/"

(2) POWERS REQUIRING COURT APPROVAL. The guardiah of the estate may do any
‘s,&ﬁt\.;'*_*hﬁ.,) '
of the following with respect to the ward'”{mly with the court’s prior written approval
Coaawnd pon sy,
following any peutlonQ\except as provided in par. %notice, and hearing that the
court requires:

(a) Make gifts, under the terms, including the frequency, amount, and donees

specified by the court in approval of a petition under s. 54.21..

/
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the ward to the trustee er-trustees of an any existing revocable living trust ereated
by-the-person-for-the benefit of that the ward has created for himself or herself and
ghgse_depeadeat—ape&{he—pe;sen—fe;—s&ppaﬁ any dependents, or; if the ward is a

minor, to the trustee er-trustees of a any trust created for the exclusive benefit of the
person;if a-minor-which ward that distributes to him or her at age 18 or 21, or.if the
ward dies before age 18 or 21, to his or her estate, or as he-ershe-appoints-ifhe-or
she dies-prier-to-age-18-0r-21 the ward has appointed by a written instrument tha

Xecu T war i 14, .

: *‘**NOTE Is this prov1s1on now worded as you mtend? e

(© Estabhsh atrustas spec1fied under 42 USC 1396p (a)] (4)Aand transfer assets
into the trust. /

(@ Purchase an annuity or insurance contract and exercise rights to elect
options or change beneficiaries under insurance and annuity policies and to
surrender the policies for their cash value.

\ esstalblisln
(e) Asce 'aiﬁkand exercise any rights available to the ward under a retirement

plan or account.

s+xNOTE: I did not draft “Establish,” as proposed, because a guardian would not,
for instance, have the right to establish a right in a retirement plan, did you mean
“Ascertain,” as I have drafted? “Make application for?”

NO, «ipitin Statu tory autWhonixy you cowd, o ekaugde, moue Leom a_
(f) Exercise any elective rights that accrue to the ward as the result of the death “4o1Cig

, , o to e
of the ward’s spouse or parent. ' :—@



v
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(g) Release or disclaim, under s. 854.13, any interest of the ward that is received /
by will, intestate succession, nontestamentary transfer at death, or other transfer,

+==NOTE: By “lifetime transfer,” do you mean during the life of the ward? If so,
“lifetime” seems unnecessary; is “other” transfer, instead, okay?

(h)

S——
=

d
% reqameder—mayexeea{e Exegute under s. 765,5& a mamtal property agreement with

the other ward s spouse or mtended spouse, but may not make, amend or revoke a

will. (\ng‘j

/
. ****NOTE I understand that, because of the creation of s. 54.21, s. 54.20 (2) (h) is
—net intended to -everrule-any—ef the court's interpretation of s. 880.173 in The
Guardianship of FE.H.; 154 Wis. 2d 576 (1990).

(i) Provide support for an individual whom the ward is not legally obligated to
support.

() Convey or release a contingent or expectation interest in property, including
a marital property right and any right of survivorship that is incidental to a joint

tenancy or survivorship marital property.

kaang,diséﬁa?geau«deﬁt‘é%d claims for damages due e,
ard. . -

»++NOTE: Are these debts of the ward or debts payable to the ward? If the former,
the language is redundant to s. 54.19 (7) (renumbered from s. 880. 22 ().

(L) In all cases where in which the court deems-it determines that it is
advantageous to continue the business of a ward, such-business-may-be-continued
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by-the—gua;d&an—ef—%he—eseate—ea—sueh continue the business on any terms and
conditions as-may-be specified in the order of the court.

(m) J;he-gua;@an-e;-a—e;edﬁer—ef—am%d—may—apply Apply to the court for
adjustment of any claims against the ward incurred prier-to before entry of the order
appointing the guardian or the filing of a lis pendens as provided in s. 880:215 54.47.
The court shall by order fix the time and place it will adjust claims and the time

‘within which all claims sust shall be presented or-be barred. Notice of the time-and
’ plaee-seﬁxed—and—hm*teé these times and the place shall be glven by pubhcatmn as
m_estaees—ef—deeedeats—and-all—statutes%‘“m" to "‘mms—agamst—and—m—fa#er—ef

 estates of decedents provi enerally shall apply. As

mﬁqe_se@eleaaelaeef—estatesef—éeeeased—pepseﬁs—aﬁe? Aﬁe_x: the court has made the
order, ne action or proceed'ingy may bek eommenced or maintained in eny court against
the ward upon any claim of over Wthh the c1rcu1t court has _]U.I‘lSdlCthl’l

(3) POWERS THAT DO NOT REQUIRE COURT APPROVAL. The guardlan of the estate
may do any of the following without first receiving the court’s approval:

(a) Provide support from the ward’s estate for an individual whom the ward is
legally‘obligated to sup‘port.f

(b} Enter into a contract, other than a contract that is specified in sub. (2) or
that is otherwise prohibited under this chapter.

(c) Exercise options of the ward to purchase securities or other p;(/)é)er;y.

(d) Authorize access to or release of the ward’s confidential{records.
(€) Apply for public and private benefits.
(&) 4y Take any other action, except an action specified under sub. (2), that is

reasonable or appropriate to the duties of the guardian of the estate.
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notice-as-the court-directs; retain Retain any real or personal property pessessed-by
that the ward a{—%he«tune—ef—ehe—appemweﬂt—ef—%he possesses when the guardian er
subsequently—acquired-by is appointed or that the ward acquires by gift or

mhentance :

durihg the guardian’s

((,\\%) %eguard&a&eﬁﬂaees%atemayw&heu%appmva&eﬂtheceup&mes@ Invest
and remvest the proceeds of sale of any gua;d;aash}p assets gﬁ_th_e__ard and any of

the ward s other moneys in the guardlans possessmn in accordance with ch. 881.
Notw ithstanding ch. 881, after such notice as the court directs, and subject to ch. 786,
invest the proceeds of sale of any guafd;a&sh&p assets of the ‘ward and any of the

wards other moneys in the guardian’s possessmn in sueh e real or personal

property as the court determines that is determined by the court to be in the best
mterests of the gua—rd;ansh&p estate—mﬂae&t-regaféte f the ward e¢h-881.

Ca) W
® 3

to ch. 786. sell any property of the

appear for and represent his-er-her the ward in all actions and proceedings except

where those for which another person is appointed for-thatpurpese.
—D (k) Snovn PMereas paye,

54.21 Petition to transfer ward s assets to another. (1) In this section:
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QJ /j o ‘ %{ (;}!Cy\
s (&)’ Other 1nd1v1dua1 eans any of the following: Q &g"g D S
e Q(c- BWLE | & PRE R 5y
1. The ward’s spous€, if any. -
% \ ok A;SQM

2. The guardian ad litem of the ward’s mlnm‘&hlld if any.
3. The ward’s disabled child, if any.

+++*NOTE: What does “disabled” mean in this context? Developmental disability?

Physi;al disability? — sm a,Q "aeo,w\;l—b) M wan . de 9 § w‘f\%\z\/\

~ 4. Any of the ward's siblings who has an ownership interest in property that

R is co-owned with the ward , " ‘ o
: Py o pouided cave. gt A
- / DL 3 5 Any Of’ - 5 . . S )

/forthe-ward et o B > Usc &390 (65035 (A)
I o Cta*s MR Havdwcele Pppavdin (HU0

. «=+NOTE: Is the definiti f “ itable fi gses?

;; T s the gelinition o caregwgr suitable 1or your purp9 Q’I; /

% (b) “Will or similar instrument" includes a revocable or irrevocable trust, a
‘\ durable power of attorney, or a marital property agreement. .

] Caukhos =i .,3 VD)
AT (2) A guardlan or other 1nd1v1dua1 who seeks an orde?\dlrectmg the guardian

B /5 of the estate to transfer any of a ward s assets to or for the benefit of any person shall

—

submit to the court a petition that specifies all of the following:

«++NoTtE: Wouldn't “guardian” in sub. (2) (intro.) actually be “guardian of the
person;” since a guardian includes a guardian of the estate? v

" (a) Whether a proceeding by ;anyone seeking this authority with respect to the
ward’s prbperty was préviousl’y‘commenc'ed and, if so, a description of the nature of
the proceeding and the disposition made of it.

(b) The amount and nature of the ward’s financial obligations, including
moneys currentiy and prospectively required tb provide for the ward’s maintenance,
support, and well-being and to provide for others dependent upon the ward for
support, regardless of whether the ward is legally obligated to provide the support.

If the petitioner has access to a copy of a court order or written agreement that
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spec1ﬁes S rt obligations of the ward the petitioner shall attach the copy to the
/ petition. t
() The property of the ward that is the subject of the petition, the proposed
disposition of the property, and the reasons for the disposition.
(d) The wishes, if ascertainable, of the ward.
(e) As specified in sub. (3), whether the ward has previously executed a will or
similar instrument.

(/) A description of any significant gifts or patterns of gifts that the ward has
(3}‘(‘\3\4 st O fodeve, ef€act ok i Fwﬁ%‘aﬁmfl +V*am€wh o<

\‘\,“%A  madet Y LT o 00 coopdb eAta \th\ o conrnuesl ﬁ"’ci QA £
T— R gzu bte 085kt n e, MM%J g %
( ‘\} g he names, post-office addresses, relationships to the ward of all of the
followmg . h - o :
1. Any presumptwe adult heirs of the ward,y WMo can ‘ne astentogned ota
‘ Reas pnelde Ail aemee,,
2 If the ward has prevmusly executed a wﬂ]hgf?miar {nstrument, the named
Al T e
or described beneﬁc1ar1es, xf known under the most recent wﬂl or smii;\fwfnstrument 4 ’\014”3“
Len v\w\\ker-)cawwué' na nadfors ‘0

executae‘d‘\ by the Ward o , « Qu <
~ ' ust oty Lo nen-bestg G%
(3) (a). If a ward has previously executed a willjor similar instrument'end the W
petitioner is able, with reasonable diligence, to obtain a copy, the petitioner shall ‘%S
" provide the copy to the court, together with a statement that specifies all of the

following:
1. The manner in Wthh the copy was secured
Py U.“a’\" U\ ADUS &egtf-':\bmb
2. - The manner in which the terms of the wﬂl or smgi‘;;/}nstrumen became a MGQJL

known to the petitioner.

3. Th)(e' basis for the petitioner’s belief that the copy is of the ward’s most recently
U

executed w11/1’\or srmgg‘r/\;rll\stmment}'(' O neuteata W%‘( ™ aual,
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(b) If the petitioner is unable to obtain a copy of the most recently executed will &~

&\ &}Bm Yrse eokab F(a il ngm
-er-simitar-instrument or is unable'to determine if the ward has previously executed

oklaca dlx“:{so%w e _ectaty plaun W\ullodo o vk
awill or’\s' i t, the petitioner shall provide a staternent to the court that

specifies the efforts that were made by the petitioner to obtain a copy or ascertain the

information. ; 3 ‘ : ) A)b{:db{*%o&)i O‘:i(f‘
<
(© Ifa copy of the most recently executed will orksxmﬂax:_mst;wgnvi wj oL et

otherwise available the court may order the person who has the original will or
okive wstaly mw’“"%iégﬁw
e &q?s\mﬂa:mumeat 0 provide a p otocopy to the ‘court for in camera examination.
The court may provide the photocopy to the partles to the proceeding unless the court
finds that doing so is contrary to the ward s best mterests '
(d) The petitioner and the court shall keep confidential the information in a will
O&Lu,\ dishocsNue evkats ouning Ao S di'sierntiss estat ti(em vy
r sisilar—instrument, or a copy of the will or s-}malaf-*ns&umeﬂt. under this daw
WAy

subsection, and may not, unless otherwise authorlze dlsclosed that information.

=»*NOTE: Does this paragraph meet your mtent?

(4) The petmoner shall serve notice upon all of the followmg, together with a
copy of the petition, stating that the petitioner will move the court, at a time and
place named in the notice, for the order described in the petition:

“ (@) If not the same as the petitioner, the guardian of the person and the
guardian of the estate.

(b) Unless the court dispenses with notice under this subsection, the persons
specified in sub. (2) (g), if known to the petitioner.

(c) The county corporation counsel, if the county has an interest in the matter.

«xNOTE: This means that the petitionér determines whether the county has an
interest and gets notice. Is that okay?
£ V(X

(5) The court shall consider all of the following in reviewing the petition:

(@) The wishes of the ward, if known.’



A
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(lg) Whether the duration of the ward’s disability is likely to be sufficiently brief
so Zs to justify dismissal of the proceedings in anticipation of the ward's recovered
«ﬁg éility to decide whether, and to whom, to transfer his or her assets.
(c) Whether the proposed transfer will benefit the ward, the ward’s estate, or
embers of the ward’s immediate family.
&

w+NOTE: I understand that this provision is sought to codify Matter of
Guardianship of FE.H., 154 Wis. 2d 576 (1990}, Therefore, I included “immediate” as an

adjective modifying “family”. acndly ephaadivy s Woating Yo Lunnmmarepy
]
Lo agale ay

@ MQWMWMM—%, ___whether the W

donees or beneficiaries under the proposed disposition are reasonably expected

objects of the ward’s generosity and whether the proposed disposition is consistent
with any ascertained wishes of the ward or known estate plan or pattern of lifetime
gifts that he or she has made.

(e) Whether the proposed disposition will produce tax savings that will
significantly benefit the ward, his or her dependents, or other persons for whom the

ward would be concerned. -

()
() The factors specified in sub. (2) (a) to (g) and any statements or other

evidence under sub. (3).
' (8) Any other factors that the court determines are relevant.
\/ ; Quiorizivg and }
(6) The court may grant the petition under sub. (2) and enter an or erl\ irecting
the guardian of the estate to take action requested in the petition, if the court finds
and records all of the following:
(a) That the ward has incapacity to perform the act for which approval is sought
and the incapacity is not likely to change positively within a reasonable period of

time.



